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WASHINGTON STATE DEPARTMENT OF

Natural Resources

Peter Goldmark - Commissioner of Public Lands

AQUATIC LANDS RIGHT OF ENTRY AGREEMENT

Right of Entry No. 23-086667

THIS AGREEMENT is made by and between the STATE OF WASHINGTON, acting through
the Department of Natural Resources ("State"), and COLUMBIA RIVER CROSSING
COALITION, a government agency/entity ("Licensee").

THE Parties agree as follows:

SECTION 1 GRANT OF PERMISSION

1.1 Permission. Subject to the terms and conditions set forth below, State grants Licensee a
revocable, nonexclusive license to enter upon the real property described in Exhibit A (the
"Property"). In this agreement, the term “Right of Entry” means this agreement and the rights
granted.

1.2 Other Interests and Rights. This Right of Entry is subject to all valid interests of third
parties noted in the records of Clark County, or on file in the office of the Commissioner of
Public Lands, Olympia, Washington. Licensee is responsible for obtaining approvals from other
persons, if any, who have an interest in the Property. This Right of Entry is subject to the rights
of the public under the Public Trust Doctrine or federal navigation servitude and treaty rights of
Indian Tribes.

SECTION 2 USE

2.1 Authorized Activities. Licensee shall enter the Property only for the purpose of
conducting the activities described in Exhibit B (the “Activities”) and for no other purpose.
Licensee shall not conduct any other activities on the Property without the prior written
permission of State.

2.2 Restrictions on Activities
(a) The limitations in this Paragraph 2.2 apply to the Property and adjacent state-
owned aquatic land. Licensee’s compliance with this Paragraph 2.2 does not limit
Licensee’s liability under any other provision of this License.
(b) Licensee shall not cause or permit:
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(1) Damage to natural resources,

(2) Waste, or

3) Deposit of material, unless approved by State in writing. This prohibition
includes deposit of fill, rock, earth, ballast, wood waste, refuse, garbage,
waste matter, pollutants of any type, or other matter.

(©) State may take any steps reasonably necessary to remedy any failure of Licensee
to comply with the restrictions on activities under this Subsection 2.2. Upon
demand by State, Licensee shall pay all remedial costs and natural resources
damages.

2.3 Conformance with Laws. Licensee shall keep current and comply with all conditions
and terms of any permits, licenses, certificates, regulations, ordinances, statutes, and other
government rules and regulations regarding its activities on the Property.

2.4  Interference with Other Uses.

(2) Licensee shall exercise Licensee’s right of entry under this Right of Entry in a
manner that minimizes or avoids interference with the rights of State, the public
or others with valid right to use or occupy the Property or surrounding lands and
water.

(b) Licensee and its agents, contractors, and subcontractors shall provide State with at
least two (2) weeks notice before commencing any Activities. Licensee shall
promptly notify State of any modifications in the schedule.

SECTION 3 TERM
3.1 Term Defined. This right of entry is effective on the 1%day of January, 2011 (“Effective
Date”), and terminates on the 31%day of December, 2011 (“Termination Date”), unless
terminated sooner under the terms of this Right of Entry.
3.2  End of Term. Upon termination of this Right of Entry and except as otherwise provided
in Exhibit B, Licensee shall restore the Property to a condition substantially like its natural state
before Licensee’s Activities.

SECTION 4 CONSIDERATION

The consideration is a fee in the amount of Five Hundred Dollars ($500.00), which is due and
payable on or before the effective date.

Aquatic Lands Right of Entry Page?2 of 11 Right of Entry No. 23-086667



SECTION S ENVIRONMENTAL LIABILITY

5.1 Definitions.

(a) “Hazardous Substance” means any substance that now or in the future becomes
regulated or defined under any federal, state, or local statute, ordinance, rule,
regulation, or other law relating to human health, environmental protection,
contamination, pollution, or cleanup, including oil and petroleum products.

b) “Release or threatened release of Hazardous Substance” means a release or
threatened release as defined under any Hazardous Substance law.

5.2 General Conditions. Licensee shall exercise the utmost care with respect to Hazardous
Substances, including the foreseeable acts or omissions of third parties affecting Hazardous
Substances, consistent with the standard of care applicable under the Model Toxics Control Act,
RCW 70.105D.040.

5.3 Use of Hazardous Substances.

(a) Licensee, its contractors, agents, employees, guests, invitees, or affiliates shall not
use, store, generate, process, transport, handle, release, or dispose of Hazardous
Substances on the Property or adjacent state-owned aquatic lands, except in
accordance with all applicable laws.

(b) Licensee shall not undertake, or allow others to undertake by Licensee’s
permission, acquiescence, or failure to act, activities on the Property or adjacent
state-owned aquatic lands that:

(D) Result in a release or threatened release of Hazardous Substances, or

(2) Cause, contribute to, or exacerbate any contamination exceeding
regulatory cleanup standards whether the regulatory authority requires
cleanup before, during, or after Licensee’s activities on the Property.

54 In the Event of a Release or Threatened Release.

(a) Licensce shall immediately notify State if the Licensee become aware of any
release or threatened release of Hazardous Substance on the Property.
(b) If a Licensee’s act or omission results in a release of Hazardous Substances,

Licensee, at its sole expense, shall promptly, take all actions necessary or advisable
to clean up, contain, and remove the Hazardous Substances in accordance with
applicable laws.

SECTION 6 ASSIGNMENT

Licensee shall not assign this Right of Entry.
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SECTION 7 INDEMNITY AND INSURANCE

7.1  Indemnity. Each Party is responsible for the actions and inactions of itself and its own
officers, employees, and agents acting within the scope of their authority.

7.2 Insurance Terms.
(a) Insurance Required.

(D) Licensee certifies that it is self-insured for all the liability exposures, its
self-insurance plan satisfies all State requirements, and its self-insurance
plan provides coverage equal to that required in this Subsection 7.2 and
by Subsection 7.3, Insurance Types and Limits. Licensee shall provide
to State evidence of its status as a self-insured entity. Upon request by
State, Licensee shall provide a written description of its financial
condition and/or the self-insured funding mechanism. Licensee shall
provide State with at least thirty (30) days’ written notice prior to any
material changes to Licensee’s self-insured funding mechanism.

2) Unless State agrees to an exception, Licensee shall provide insurance
issued by an insurance company or companies admitted to do business in
the State of Washington and have a rating of A- or better by the most
recently published edition of Best’s Reports. Licensee may submit a
request to the risk manager for the Department of Natural Resources to
approve an exception to this requirement. If an insurer is not admitted, the
insurance policies and procedures for issuing the insurance policies shall
comply with Chapter 48.15 RCW and 284-15 WAC.

(3) All general liability, excess, umbrella liability insurance policies must
name the State of Washington, the Department of Natural Resources, its
clected and appointed officials, agents, and employees as an additional
msured on.

%) All insurance provided in compliance with this Right of Entry must be
primary as to any other insurance or self-insurance programs afforded to or
maintained by State.

(b) Waiver.

(1) Licensee waives all rights against State for recovery of damages to the
extent insurance maintained pursuant to this Right of Entry covers these
damages.

2) Except as prohibited by law, Licensee waives all rights of subrogation
against State for recovery of damages to the extent that they are covered by
insurance maintained pursuant to this Right of Entry.

(©) Proof of Insurance.

(D) Licensee shall provide State with a certificate(s) of insurance executed by
a duly authorized representative of each insurer, showing compliance with
insurance requirements specified in this Right of Entry and, if requested,
copies of policies to State.

2) The certificate(s) of insurance must reference additional insureds and the
Right of Entry number.
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3 Receipt of such certificates or policies by State does not constitute
approval by State of the terms of such policies.

(d) State must receive written notice before cancellation or non-renewal of any
insurance required by this Right of Entry, as follows:

(D) Insurers subject to RCW 48.18 (admitted and regulated by the Insurance
Commissioner): If cancellation is due to non-payment of premium,
provide State ten (10) days’ advance notice of cancellation; otherwise,
provide State forty-five (45) days’ advance notice of cancellation or non-
renewal.

(2) Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to
non-payment of premium, provide State ten (10) days’ advance notice of
cancellation; otherwise, provide State thirty (30) days’ advance notice of
cancellation or non-renewal.

(e) Adjustments in Insurance Coverage.

(D) State may impose changes in the limits of liability for all types of

insurance as State deems necessary.

2) Licensee shall secure new or modified insurance coverage within thirty
(30) days after State requires changes in the limits of liability.
® General Terms.

(H) State does not represent that coverage and limits required under this Right
of Entry are adequate to protect Licensee.

2) Coverage and limits do not limit Licensee’s liability for indemnification
and reimbursements granted to State under this Right of Entry.

3) The Parties shall use any insurance proceeds payable by reason of damage
or destruction to property first to restore the real property covered by this
Right of Entry, then to pay the cost of the reconstruction, then to pay the
State any sums in arrears, and then to Licensee.

7.3 Insurance Types and Limits.
() General Liability Insurance.

(D) Licensee shall maintain commercial general liability insurance (CGL) or
marine general liability (MGL) covering claims for bodily injury, personal
injury, or property damage arising on the Property and/or arising out of
Licensee’s use, occupation, or control of the Property and, if necessary,
commercial umbrella insurance with a limit of not less than One Million
Dollars ($1,000,000) per each occurrence. If such CGL or MGL insurance
contains aggregate limits, the general aggregate limit must be at least twice
the “each occurrence” limit. CGL or MGL insurance must have products-
completed operations aggregate limit of at least two times the “each
occurrence” limit.

2) CGL insurance must be written on Insurance Services Office (ISO)
Occurrence Form CG 00 01 (or a substitute form providing equivalent
coverage). All insurance must cover liability arising out of premises,
operations, independent contractors, products completed operations,
personal injury and advertising injury, and liability assumed under an
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insured contract (including the tort liability of another party assumed in a
business contract) and contain separation of insured (cross-liability)
condition.

3) MGL insurance must have no exclusions for non-owned watercraft.

(b) Workers’ Compensation.
¢} State of Washington Workers” Compensation.

6)) Licensee shall comply with all State of Washington workers’
compensation statutes and regulations. Licensee shall provide
workers’ compensation coverage for all employees of Licensee.
Coverage must include bodily injury (including death) by accident
or disease, which arises out of or in connection with Licensee’s
use, occupation, and control of the Property.

(i1) If Licensee fails to comply with all State of Washington workers’
compensation statutes and regulations and State incurs fines or is
required by law to provide benefits to or obtain coverage for such
employees, Licensee shall indemnify State. Indemnity shall
include all fines; payment of benefits to Licensee, employees, or
their heirs or legal representatives; and the cost of effecting
coverage on behalf of such employees.

(2) Longshore and Harbor Worker’s Act. The Longshore and Harbor
Worker’s Compensation Act (33 U.S.C. Section 901 ef seq.) may require
Licensee to provide insurance coverage for longshore and harbor workers
other than seaman. Licensee shall ascertain if such insurance is required
and, if required, shall maintain insurance in compliance with this Act.
Licensee is responsible for all civil and criminal liability arising from
failure to maintain such coverage.

3) Jones Act. The Jones Act (46 U.S.C. Section 688) may require Licensee
to provide insurance coverage for seamen injured during employment
resulting from negligence of the owner, master, or fellow crew members.
Licensee shall ascertain if such insurance is required and, if required, shall
maintain insurance in compliance with this Act. Licensee is responsible
for all civil and criminal liability arising from failure to maintain such
coverage.

(c) Employer’s Liability Insurance. Licensee shall procure employer’s liability
insurance, and, if necessary, commercial umbrella liability insurance with limits
not less than One Million Dollars ($1,000,000) each accident for bodily injury by
accident or One Million Dollars ($1,000,000) each employee for bodily injury by
disease.

SECTION 8 TERMINATION

8.1 Termination by Revocation. State may terminate this Right of Entry at any time upon
thirty (30) days notice to the Licensee.
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8.2 Termination by Completion of Activities. If Licensee completes Activities prior to the
Termination Date, this Right of Entry terminates upon Licensee’s completion of all Activities,
including restoration of the Property under Subsection 3.2.

SECTION 9 NOTICE

Following are the locations for delivery of notice and the Contact Person. Any Party may change
the location of notice and/or the Contact Person upon reasonable notice to the other.

State: DEPARTMENT OF NATURAL RESOURCES
Aquatic Resources Division/Rivers District
PO Box 280
Castle Rock, WA 98611
Craig Zora, Aquatic Land Manager
Phone: (360) 740-6807 Email: craig.zora@dnr.wa.gov

Licensee: COLUMIA RIVER CROSSING COALITION
700 Washington Street, Suite 300
Vancouver, WA 98660
Steve Morrow, Environmental Coordinator
Phone: (360) 816-8892 Email: morrows@columbiarivercrossing.com

SECTION 10 MISCELLANEOUS

10.1 Headings. The headings used in this Right of Entry are for convenience only and in no
way define, limit, or extend the scope of this Right of Entry or the intent of any provision.

10.2  Invalidity. The invalidity, voidness, or illegality of any provision of this Right of Entry
does not affect, impair, or invalidate any other provision of this Right of Entry.

10.3  Applicable Law and Venue. This Right of Entry is to be interpreted and construed in
accordance with the laws of the State of Washington. Any reference to a statute means that
statute as presently enacted or hereafter amended or superseded. Venue for any action arising out
of or in connection with this Right of Entry is in the Superior Court for Thurston County,
Washington.

10.4  Modification. No modification of this Right of Entry is effective unless in writing and
signed by the Parties. Oral representations or statements do not bind either Party.

10.5  Survival. Any obligations of Licensee not fully performed upon termination of this Right
of Entry do not cease, but continue as obligations of the Licensee until fully performed.
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10.6  Exhibits. All referenced exhibits are incorporated in this Right of Entry unless expressly
identified as unincorporated.

THIS AGREEMENT requires the signature of all Parties and is effective on the date of the last

signature below.
BIA RIVER CROSSING COALITION
Dated? bee- 2. 20 10 im
\ ’ .
SNLLIAY 3, oy, © (JDOUG FIGCO
SV "’/"'; Title: Project Director
.-':-‘Q‘ P2 Address: 700 Washington Street, Suite 300
= ‘OTMV e
Sgi =z Vancouver, WA 98660
PupW\ $
% \o o8
”ﬁ'}"f 0‘.}* X

U 0E e TS 7 STATE OF WASHINGTON
(/ \
& m,f,, ,..“ W // /Zﬁé /#/~7/»  DEPARTMENT OF NATURAL RESOURCES

Dated: Dee . 27 .20 /D W

By: KRISTIN SWENDDAL

Title: Division Manager

Address: 1111 Washington Street SE
Olympia, WA 98504

Approved as to form this
2 day of September, 2008
Janis Snoey, Assistant Attorney General
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EXHIBIT A
Legal Description of Premises and Encumbrances

Section 27, Township 02 North, Range 01 East, W.M., Clark County, Washington, containing
approxiamately 0.01 acres.

By signing this Aquatic Lands Right of Entry, the Licensee agrees that:

1. The State authorizes a Right of Entry onto State-owned Aquatic Lands only within the
proposed project area(s) of the Columbia River and only authorizes entry for the purposes
described in Exhibit B.

2. State may require a legal survey if circumstances arise that require the Right of Entry arca
to be formally established and boundaries marked.

3. The Licensee will ‘hold harmless’ and will not seek damages from the State in the event a
subsequent survey reveals an error in the above information.
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EXHIBIT B
Plan of Operations and Maintenance

Site Description and Present Use:

This Right of Entry is located on the Columbia River in Clark County, adjacent to the West side
of the existing Interstate 5 (I-5) bridge crossing between Oregon and Washington. The Columbia
River Crossing (CRC) is a joint project of the Oregon Department of Transportation and the
Washington State Department of Transportation to improve bottlenecks along the 1-5 corridor.
The CRC coordinates with local, state, federal and tribal agencies in both Oregon and
Washington.

This is a highly modified and urbanized site, with high existing levels of disturbance from heavy
barge traffic and navigation channel dredging.

Project Activities:

This is a one year Right of Entry for the installation and removal of temporary test piles in the
underwater substrate of the beds of the Columbia River, at two of the new I-5 bridge proposed
pier locations. On Washington State-owned Aquatic Lands, two piles (one 24 inches diameter
and one 48 inches diameter) will be driven into the substrate using an impact hammer and
vibratory methods. Piles will be monitored and evaluated to determine noise levels during
installation, and structural capacity after installation. Piles will be extracted by vibratory methods
to determine noise levels and duration. Operation of construction equipment will occur from a
floating barge or work deck, existing roads, and the uplands above ordinary high water (OHW).

Sampling Methods:

Acoustic monitoring will include airborne noise levels for impact driving and underwater noise
levels for impact and vibratory installation. A confined and unconfined bubble curtain will be
tested and evaluated for use during impact driving. Hydro-acoustic monitoring equipment will
be placed between 30 and 1500 feet upriver and downriver of the test piles. A detailed noise
monitoring plan has been completed.

Capacity of the piles will be determined from hammer energy calculations, as well as pile
dynamic analysis. Turbidity will be monitored during pile installation and extraction, and
during unconfined bubble curtain operation. The resulis of the test pile installation and
removal will be summarized in a report to inform future bridge design.

Activity Duration:

One to two days of testing is anticipated at the test pile site. To account for equipment set-up,
removal, and potential delays, the entire field test pile program (in both states) is expected to be
completed over approximately ten working days. Impact driving is expected to be limited to
approximately six hours. Impact driving will occur for approximately two of the six hours with
the unconfined or confined bubble curtain off to evaluate noise attenuation.

The project activity is scheduled between January 01, 2011 and February 28, 2011. All work will
be completed during the Department of Fish & Wildlife’s recommended in-water work window.
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Best Management Practices:

e Plans, estimates and special provisions were developed and checked by CRC structural,
geotechnical, and mechanical engineers. Frank Green is the Project Manager and a senior
engineer with Washington State Department of Transportation. A copy of the final
stamped plans will be provided by CRC.

e All work will be performed according to the requirements and conditions of permits
1ssued by federal, state and local governments.

e A Water Quality Sampling Plan will be developed in accordance with the Oregon and
Washington 401 Water Quality Certifications, and implementation method reviewed and
approved by an engineer.

e A Spill Prevention Countermeasures Control (SPCC) Plan will be developed and
implemented throughout the entire activity duration.

* A Department of Transportation inspector will be on site for the entire activity duration.

e All equipment will be inspected prior to arriving at the project site. Daily inspection and
clean-up procedures will ensure all equipment operating below OHW be free of external
petroleum-based products. If a leak is detected, equipment will be removed to be repaired
off-site. If off-site work is not practical, the implemented SPCC Plan will work to ensure
no contaminants escape to cause a violation of water quality standards.

e A qualified biologist will be present during all pile driving to observe and report any
indications of dead, injured, or distressed fish, as well as increased bird foraging activity.

See the JARPA with Attached Figures, Underwater Noise Monitoring Plan, and Prelimiary Plan
Sheets for more details.

Additional Requirements:

[t is possible the contractor may not be able to remove the test piles once they have been
installed. In the event this occurs, the test piles will be surveyed, then contract divers will cut the
pile at two feet below the mud line and river sand will be backfilled over the hole. The State
Right of Entry contact (Craig Zora) will be notified. The sub-surface test pile structure will be
included in the State-owned Aquatic Land application for the permanent bridge easement.
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